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Dear Mr. Leahy:

This letter is submitted by the New York State Bar Association in response to a request from the New
York State Office of Ind|g€_nt Legal Services for comments/testimony regarding the issues involved in
determining financial eligibility for the apgomtmen_t of asmg_ned counsel:_As part of the settlement in
Hurrell-Harring v. State 0fNeiw York, the State Office of Indigent Legal Services has heen tasked with
devel_o?mg crieria, and procedures to provide guidance in determining whether persons seeking the
appointment of assigned counsel are financially Unable to afford retainind private counsel. Hearings are
being held in all judicial districts outside New York City.

The New York State Bar Association has a long and robust history of commitment to |mProvmg aCCess 10
justice for those with limited resources.and to Supporting efforts fo ensure that inability to afford retained
counsel is not an impediment to securing mandated cotnsel. Amang the many comniittees and sections
involved n these issues at the Association are the Criminal Justicé Section, the Committee to Ensure
Quality of Mandated Representation, the Committee on Legal Aid, the Committee on Children and the
Law and the Task Force on the Family Court, which collahorated to articulate the appropriate policy on
behalf of the Association for this submission.

These comments fqcus on two aspects of the issues involved in determining financial eligibility for the

appointment of assigned counsel: 1) the standard for eligibility and 2) the mechanism fof scree_nm(T; for

financial eligibility. ~The Association has well-evelope pohq( relating to these issues emanating from

the 2013 réport “of the Task force on Family Court and the Standards for Providing Mandated

Eggpgggmgpgrﬂ] last revised in March 2015, developed by the Committee to Ensure Quality 0f Mandated
lon.

STANDARD FOR FINANCIAL ELIGIBILITY

Recommendation 14, contained in the Final Report of the New York State Bar Task Force on the Family
Court, calls for greater con_3|s_ten,c¥_ in the determinations of eligibility for a%pomtment of assigned
counsel from jurisdiction to jurisdiction as well within a given jurisdiction. The Standards for Mandated
Representation developed by the Committee to Ensure QUality of Mandated RePresentatmn and adopted
by the New York Bar Association call for that consistency and expediency as well (Standards C-3 and C-

5"adopted by the New York State Bar Association in 2005).
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While the New York State Bar Association believes that the criteria considered should be uniform
statewide, actual determinations need to reflect the ability of a ?wen individual h_avmg_ a constitutional
right to counsel to retain competent counsel. Thus geographical nuances-- mcludln[q lifferences in the
cost of living.and the cost of retaining counsel-- the nature of the charge, the complexity of the matter,
and the severity of the charge must b taken Into account in making & determination as to the right to
appointment of assigned counsel. All of these factors should be fully articulated in the written standards
for determining eliginility.

Consideration should be. given to establishing a presumptive financial eligibility standard which would

serve as a haseline for eligibility determinations but not s a ceiling for these determinations. Some have

suq?es_ted uUImrgjg 250 per cent of the federal poverty gzmdelmes. Other possibilities include the Self-

Sutficiency Standard for New York State, prepared in"2010 for the New York State Self-Sufficiency

Standard Steering Committee (Comm_unltg ction Association) onacounty-bE-count basis.  Another
ossible source iS the standards established by the Interest on Lawyer Accounts, Fund (N.Y. Comp. Codes
. & Regs, 22 Section 7000.14) which build in flexibility and discretion in application.

A hard and fast rule applied to assets, other than available income, is unwise, as well. For example, the
ownership of an automobile essential for an individual’s, employment should not be a bar to securing
appointed counsel. Nor should the ownership of ahome without further inquiry serve as a bar.

Further, in the case of a minor, an individual under the a?e_ of 21, the determination of eligibility should
be hased on that persons individual financial ability to retain counsel. The constitutional right to counsel
I a personal right. See, Fullan v. Commissioner ‘of Corrections of State of N.Y., 891 F.2d 1007, cert
denied 496 U.S 942; Peo&)le V. Ulloa, 1 A.D.3d 468 (2d Dept. 2003). The income of a minor's parents
should not be, considered available to the defendant in & criminal proceeding for the purpose of
determining eh%lblhty. A parent is under no obligation to hire counsel to represént a minor child in a
criminal proceeding

It is important to distinguish, this standard for eligibility from that of “indigence”. Adopting Statewide
standards will clearly result in an increase caselodd to providers of mandatéd representation. A system
that expands eligibility must be accompanied with provisions to ensure that the increased case load does
not become an “Unfunded mandate”.

MECHANISM FOR SCREENING FOR ELIGIBILITY

The New York State Bar Association supparts the position that screening for financial eligibility is
properly the function of the judicial system with the possible use of a third party neutral to intefview and
make tecommendations and not of the individual attorne?/ or institution assigned to provide
re[)_res_entanon. Any further screenm% beyond the Judiciary shquld be fair, free of conflict and consistent.
U |I|,zmg the provider of counsel, whether institutional of individual, to ascertain financial eligibility is
unwise Decause it promotes both actual and apparent conflict. DePendmg on the naure of the contract for
Provmlon of Iegfal services, the screening determination may add tq the revenues of the provider or strain
he resources of the provider. Furthermore, where counsel s seekm? to create a relationship of trust for
representation in the matter, close questioning about income and assets is likely to create distrust.

On behalf of the New York State Bar Association, | thank you for the opportunity to express the position
of the Association and its 74,000 members.

Respectfully,

David P. Miranda



